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Shariat Petition No. 4/ 1./2001

Syed Afzal Haider, Ad\"/ocate has filed above titled Shariat Petition on

behalf of the petitioner namely: Sh. Aftab Ahmed, under Article 203-D of the

Constitution of Islamic Republic of Pakistan to examine sub-section 3 of

section 18 of Financial Institution (Recovery of Finances) Ordinance, 2001. in
juxtaposition with the provision$ contained in clause (a) of Sub-Article 2 of the

Article 17 (read with Article 79) of the Qanun-e-Shahadat,Order 1984.

b ‘
2. The leaned Counsel for the petitioner prayed that sub-section (3) of

section 18 of the Financial Institutions (Recovery of Finances) Ordinance, 2001
(Ordinance No. XLVI of 2001 ) be examined and declared repugnant to the
injunctions of Islam. It is pertinent to re—pr‘oduce the impugned law for the

purpose of its examination in the light of Islamic Injunctions:-

Section 18, Banking Documents. (1) No. Financial Institution shall obtain
the signature of a customer on bar!king document which contains blénks in respect
of important particulzirs includingl:'the date, the amount; the property or the period
of time in question. |
2). Finance agreements executled by or on behalf of a Finance Institution and
a customer shall be duly attestedr‘. in the manner laid down in Article 17 of the
Qanun-e-Shahadat Order, 1984 (P.:O 19 of 1984).

3. Nothingrcontained i'n subsl—section (1) and (2) shall affect the validity of
. any document executed prior to the date of enforcement of this Ordinance.

u .
The petitioner claims that sub-section 3 of Section 18 proceeds to exempt

¢

documents executed prior to the coming into force of Act XV of 1997 (as on 31

May 1997) and Ordinance XLVIlof 2001 from the operation of Article 17 of

P.0.X of 1984. According to him ti'liS concept is against the Islamic Injunctions.

He claims that no legislation can'lexempt any category of documents from the
!

operation of Islamic provision based upon Holy Quran, The said provision made

operative by law is, therefore, in violation of Article 17/79 of Presidential Order

X of 1984 and as such transgresses the Injunction of Islam as contained in verse
Qr"_ AT

of Chapter of Al-Bagra of Holy Quran.
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3. Sub-section (3) of section 18 of Ordinance prevents the retrospective
application of the provision of Section 18 of the Ordinance in circumstances, i.e.,
the transactions past and closed even after the promulgation of the said Ordinance

in order to avoid confusion and chaos.

4. The intent of the legislature becomes clear from proviso of Sub-section (3)
]
of section 18 of Ordinance. This provision is clearly meant to avoid retrospective

effect of that particular law. ‘

5. Federal Shariat Court in its judgment in Shariat petition No. 19
/1/1998 where in section 2-A of \hNest Pakistan Muslim personal (Shariat) Act
(Amendment) Ordinance 1983 was Challenged as violative of Injunctions of
Islam, ﬁeld “Islamization of the legal framework is a gradual process, in the larger

interest of the public, that takes IIplaces by reforming the prevailing laws and

customs having the force of law.

The provision of Section 2-A does not validate the custom that is contrary
i
to the Injunction of Islam and at the same time it provides a strategic way to avoid

chaos in closed transactions.”

6. Keeping in view the jurisdiction of this court, the main issue for

discussion is whether Islam permits to reopen the past transactions or not?

7. The Holy Quran made a provision, for the ease and smooth operation of

the corrections and improvements brought about in the laws, prospectively and
I . .

not retrospectively, by exempting the ‘closed and past transactions, without

carrying any force of being a precedent.
t

This may be derived from the following verses and traditions of the Holy
[

Prophet(SAWS). -
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Those who take riba (usury or interest) will not stand but as stands
the one whom the demolril has driven crazy by his touch. That is
because they have said: Sale is b‘ut like riba.*‘, while Allah has
permitted sale, and prohibited riba. So, whoever receives an advice
from his Lord and desist; (from indulging in riba), then what has
passed is allowed for him, and his matter is up to Allah. As for the

ones who revert back, those are the people of Fire. There they will

remain forever.(2:275).

Maulana Mawdoodi commented on this verse as: This allowance applies °
only to the legal aspect of the interest which had been taken before the revelation
of this verse about prohibition and does not mean that the income from that

interest had also been made lawful.
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Do not marry those women whom your fathers had married except

what has passed. It is indeed shameful and detestable, and it is an evil

practice. (4:22)

Maulana Mawdoodi commentéd on this verse as; While forbidding the wrong
ways of “ignorance', the Holy Quf‘an usually ends the instruction with such words
as: "though what has happened in the past is excepted.” It has two meanings in
view. First, that no action will be taken in regard to those wrong things that one
did in ignorance, provided that one mended ones ways and gave them up after the
receipt of a particular Commandment. Second, that those words meant to give
reassurance that the new instructions had no retrospective effect. For instance, if 2
person had mérried his step-mI!)ther before it was declared to be unlawful,
according to these words, the offspring of all such previous marriages did not
automatically become illegitimate by this newly declared prohibition so as to

deprive them of their share of inheritance. Likewise if some from of trade had

been made unlawful, it did not mean that all the previous transactions in that form
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had become null and void, and that one would have to return all the wealth earned

in that way or that it had become complete]y unlawful.
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Prohibited for you are your mothers, your daughters, your sisters,

your paternal aunts, your maternal aunts, daughters of brother,
daughters of sister, yourimothers who suckled you, your sisters
through suckling, mothers of your wives and your step-daughters
under your care who are t;orn of your women with whom you have
had intercourse, though if:you have not had intefcourse with them,

there is no sin on you, and the wives of your sons from your loins,

and that you combine two sisters (in wedlock), except what has

passed. Surely, Allah is Most-Forgiving, Very-Merciful..(4:23)
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O you who believe, do not kill game when you are in Ihram (state of
consecration for Hajj or &mrah). If someone from émong you kills it
deliberately, then éompengsation (will be required) from cattle equal to
what one has killed, according to the judgment of two just men from
among you, as an offcrinlig due to reach the Ka‘bah, or an expiation,

that is, to feed the poor, or its equal in fasts, so that he may laste the

punishment of what he did. Allah has forgiven what has passed, but
whoever does it again, Allah shall subject him to retribution. Allah is

Mighty, Lord of Retribution.(5:95)
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Say to those who disbelieve that if they desist (from infidelity), they shall be

forgiven for what has passed (of their sins), and if they repeat, then, the '

precedent of the earlier people is already established (that the infidels are

punished(8:38).
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8. In the light of above, this particular provision of law requires examination
in the light of Islamic injunctions as appeared in the holy Quran and Sunnah of

the Holy Prophet to béing it in conformity with the injunctions of Islam.

Dr Mohamfnad Motiaur Rahman
Adviser
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